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APPELLANT'S BRIEF 


STATEMENT OF ISSUES 


1. \'ap Shirley Kamhi the plaintiff in an in rem 
judgment of divorce in which the Few York Supreme Court, 
county of Kings, which appointed defendant herein a 
Sequester to seize and hold property of defendant in the 
said judgment for further order of the appointing Court, 
an in, licensable F a rty to an action brought by the owner 
of the property seized to declare ultra vires an original 
seizure by the Seouester, because first made subsequent to 
entry of the in rer judgment appointing the Sequester, whose 
omission as such indispensable parry in the instant action 

constituted ground for dismissal of this complaint and this 
action. 


2 . 


the Court below while denying the motion 











of defendant Semester to dismiss the action for failure 
to state a claim upon which relief could be granted 
establish that the facts alleged in the complaint were, 
for the purposes of the motion to dismiss, valid, including 
the allegation of domicile of plaintiff in the State of 
>evade, and that judgment in consequence was in rem because 
of service of process in Nevada. 


STATEMENT OF THE CASE 

Ibis is an appeal by the plaintiff-appellant, 
DIRNARD KAMHI, from an order of Judge Feaher in the United 
States District Court for the Fastern District of Few York, 
made September 30, 1974. ihe motion of defendant-appellee 
was made on two arounds, (1) that the complaint failed to 
state a claim against defendant Seguester upon which relief 
can he granted, and (2) that plaintiff-appellant has failed 
to include Shirley Kamhi as an indispensable pare ' defendant 

The order denied defendant's motion for dismissal 
on the first ground, hut granted conditional dismissal on 
the second ground, unless plaintiff would sue Shirley Kamhi, 
the plaintiff in the judgment of the Supreme Court of the 
State of Few York, County of Kinrs, as an indispensable 

Tarty and serve an amended summons and an amended complaint 
joining her as a defendant. 

.hr order of dismissal has become final except for 
this appeal, as plaintiff-appellant did not serve a sup- 
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plenental complaint upon rhirley Kamhi on or before the 
31st day of October, 1974, the period alloted.for plaintiff- 
appellant's reasons, hereinafter stated. 

The plaintiff-appellant has no objection and 
would not oppose voluntary application by Shirley Kamhi 
to become a party to this cause, but plaintiff-appellant 
has no cause of action as to the subject of this action 
against said Shirley Kamhi, and could not frame a valid 
complaint against fhirley Kamhi. 

The complaint has been upheld against the Defendant- 
Appellee herein by the order of said Court, otherwise appealed 
from herein, insofar as it alleges and seeks relief from 
his ultra vires seizures of plaintiff-appellant's property 
after entry of a judgment in rem against plaintiff-appellant 
(therein defendant) without said property having been liened 
or seized rrior to entry of said i_n rer judgment. Order 
Appendix p. 92A. 

Tuch determination has not been appealed from by 

either party hereto. hotice of Appeal of plaintiff-appellant 

p. 94A. 

The appeal of plaintiff-appellant is from the 
dismissal of the complaint for failure to include the alleged 
indispensable party, Shirley Kamhi, as a defendant. 

fTATEMFNT OF FACTS 

The Plaintiff-appellant alleged that his residence 
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and domicile in the State of Nevada has continued without 
interruption since October 13, 1973, and that he was deprived 
of his abode in the State of lew York, that his substantial 
practice as a urological surgeon was destroyed, that he 
never thereafter had any abode in New York State, and has 
never intended to return to the State of New York, but 
permanently to be a domiciliary of the State of Nevada, and 
that he has not in fact ever returned to the State of New York. 
Complaint Appendix p. 1A. Plaintiff-appellant brought this 
action against defendant-appellee for the illegal attachment 
of his property by the sequester appointed by a judgment of 
the Supreme Court of the State of New York in which plaintiff- 
appellant never appeared or defended, which judgment he alleges 
is in rem and not in personam , the process in the New York 
action having been served upon him in the State of Nevada 

after months of his being domiciled there. Appendix p. 1A 
ot sec. 


These facts are alleged in the complaint, and on 
this motion, and as far as it sought to dismiss the complaint 
for failure to state a claim against defendant-appellee upon 
v.hich relief can be granted, they must be deemed admitted. 
Also must be deemed admitted are the allegations of the 
complaint. Appendix p. 2A in paragraph IV, as follows: 

"IV. The highest court of the State 
o. New York, the Court of A.ppeals, holds 
that in the absence of in personam jurisdic- 
c-iction, founded on the - domicile and res¬ 
idence of the defendant in the State of New 


York, any seizure by a sequester 
subsequent to judgment is invalid, 
and there was no personam judgment 
or jurisdiction, and 1 the judoment of 
divorce in Nevada in favor of plaintiff 

Som?^? n r^ reSident and permanently ' 
domiciled there, is entitled to Full 

^ Credlt under the Constitution 
of the United States." 

The findings of fact upon v/hich the in rem 
judgment depends finds in Paragraph Sixth, Appendix 
h. 24A, that the plaintiff-appellant herein (defendant there) 
.ound that plaintiff-appellant (defendant there) departed 
the jurisdiction of the State of few York. The Court omits 
to state the date thereof, which, however, is alleged in 
the complaint to be prior to October 13, 1973, confirming 

plaintiff-appellant's allegation with respect thereto. 

Appendix 2A. 

As the feouester was first appointed in the said 
alleged in rem judgment, he could not have made any seizure 
as Sequester prior to the entry of the in rem judgment, 
levertheless, in excess of any legal authority which could be 
granted by an in rem judgment, the defendant-appellee Sequester 
illegally seized after entry of said judgment in rem certain 

property of plaintiff-appellant herein, not theretofore liened 
or seized. Appendix 28A. 

The Sequester has seized other valuable property 

which has been previously liened with respect therto, which 

no allegation of illegality is made in the complaint herein, 

2 9A. 
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Plaintiff further alleaes in 

.. -Lieges m the complaint that 

ere was no in personam 

— *- jurisdiction over plaintiff- 

appellant (defendant in the in r- 

-£ ££H judgment) under the 
Constitution and laws of the United States i 

a non-domiciliary of the gt ' eCaUS6 *“ W3S 

u ,ew Yor> . Su " 3te ° f ^ Y ° rk when served with 

rrene Court summons in the State of Nevada on 
December 3, 1973, 3A. 

ThG appeal plaintiff-appellant is solely on 
-t branch of the order which dismisses conditionally the 

complaint because of failnr-o a. 

r ra ilure to include as a , 

indispensable party 941 , Th . defendant an 

rty, 94A. The time has elapsed to serve a 

new supplemental summons and complaint name , 

as co-rW a P nt nai "ing Shirley Kamhi 

° defend ant, and thus the action , ■ 

action of plaintiff stands 

dismissed but for t-hi c 

°r th3 -s appeal, 94A. 


argument 

Thu = Plaintiffs complaint herein to this noint 

d ° en UPhEld ^ * — cause of action, but is 

isbissed because Plaintiff-appellant did not sue said 
-hirley Kamhi, 94A. Thus fhn •. ■ 

denied the • k Plaintiff-appellant has been 

a good 1 t0 8 trial ° n hiS CO, " plalnt ' f °ond to state 

cause of action,unless he brings an action against 

hus r rll Ka ” hi a9ai ” St ^ ^ haS ~ She 

ad ° Ulesal - has not made nor ordered the 

;r:: which the tester has made ^ ^ and ^ 

s n °t been accorded any ownership 

Y ovnersh ^P or possession of said 
property. a 
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Thus any action or coirplaint against her which 
the order below sought to compel plaintiff-appellant to 
serve against Shirley Kamhi would be subject to dismissal. 

On the other hand, the Sequester has mistaken his 
authority and made a totally new or original seizure after 
entry of the in rem judgment, re has no identity with 
Shirley Kamhi. He has filed a $25,000 bond as guarantee 
for the legality of his actions pursuant to the judgment 
of the Supreme Court of the State of Few York, County of 
Kings, in the in ren action, 28A, and this bond does not 
run or extend to Shirley Kamhi because the Sequester and 
his duties and authority are unrelated to those of Shirley 
Kamhi. She is not the real party in interest in any sense. 
She has done nothing to create a cause of action against 
herself for the Sequester's actions. 

The plaintiff-appellant is deprived of property by 
the Sequester of the Supreme Court of the State of Few York, 
County of Kings, by actions to which the judgment of that 
Court did not extend under the laws and decisions of the 
Courts of the State of New York, and the Sequester's action 
is a violation of the Constitution and Laws of the United 
States in asserting in perse.-am jurisdiction over a non- 

domiciliary and the taking of property without due process 
of law. 

POINT I 

DEFENDANT COKFN, THE SEQUESTFR, MOVED 

TO DISMISS THE COMPLAINT AND THF ACTION 
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OK THE GROUND THAT TITF Complains fails 
to STATE A CLAIM UPON WHICH RELIEF CAN 
DE GRANTED, WIICH PRINCIPAL BRANCH 
OF HIS MOTION HAS BEEN DENIFD AND FROM 
WHICH DENIAL HE FAvS NOT APPEALED, ANT) 

nY plaintiff-appellant on that 

POINT IS NOT DEEMED APPROPRIATE OR 
NECESSARY. 


This branch of the motion was fully argued below, 
and the Court's decision was in favor of plaintiff-appellant 
and against defendant-appellee. 

The Memorandum and Arguments of plaintiff-appellant 
below appear in the Record (Index Nos. 4,5,8,9,10) and fully 

cover this issue upon which the Court below upheld the 
complaint. 


POINT II 

THE RECORD IS TOTALLY DEVOID OF 
PROOF OR ARGUMENT IN SUPPORT OF THE 
BRANCH OF THE MOTION TO DISMISS ON 
THE GROUND THAT SHIRLEY KAMHI IS AN 
INDISPENSADLF PARTY. 

This action is brought against the Seque.;er for 
transgression by him and no one else, of his authority 
pursuant to the in rer. judgment in which he was appointed 
and for which he has filed a $25,000 bond. 

The Sequester has sequestered other valuable property 
lieneu or seized, actually or constructively, before entry of 
the in rem judgment, and his authority for and seizure of such 
property is not the subject of this complaint. The Keogh 
Fund, which is the subject of•this action, was seized for the 
first tire subseouent to the in ren judgment. 





Any property the Sequester may sequester is not 
the property of Shirley Kamhi alleged to be the indispensable 
party by reason of the in rem judgment in the Supreme Court 
of the State of New York, County of Kings, but is only 
ordered "to be held by the Sequester until the further order 
of this Court," viz., the Court granting the judgment. Ob¬ 
viously, if the Sequester w_:re to seize, even legally, say 
one million dollars, this does not automatically become the 
property of the Shirley Kamhi. 

But Shirley Kamhi has not, in the premises which 
are the subject of this complaint, given rise to any cause 
of action which plaintiff can sustain against her. 

As to property liened or seized prior to entry of 
the judgment, the Court has merely appointed a Sequester 
subject to a bond to hold property of a non-domiciliary 
legally seized, subject to its order. 

This is the counterpoise of the case of Fart v. 
f_eeley, 109 F.Supp. 3. In that case there was a g-ardian (a 
fiduciary) and a ward. Plaintiff therein sued the ward. 

J he case was properly dismissed because the indispensable 
party was the fiduciary. 

The Court said at: 109 F.Supp. 3, at p. 5: 

"It was the guardian's rights and 
duty to prosecute any litigation for 
protection and maintenance of the ward's 
property rights. 

^ The legal titleholder may sue in 

his own name without joining with him 
the party for <■ lose benefits the action 
is brought." 
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Rule 17(a)(b) 28 USC, Sec. S754, 959(a). 

Kelly y. Queenie. (D.C.N.Y.) 41 F.Supp. 1015. 

A Sequester appointed in the Courts of the United 
States is vested with complete jurisdiction and control of 
all property he has legally seized, with the right to take 
possession thereof. 

He has capacity to sue in any District, without 
ancillary appointment, and may be sued with respect thereto, 
as provided in Section 959 of this title. (28 US Code, 
Section 959). 

Section 959 establishes the Sequester in the shoes 
of the owner or authority for the intervention thereon of 
the plaintiff in the in rem action. 

And see rdward B. Marks Music Corporation v. Jerry 
Vogel Music Co.. 47 F.Supp. 490,492, in which the Court held 
that if one acted as a trustee, the beneficiary is not a 
necessary party. The Court said on reargument at p. 492: 

"As I have previously ruled, it 
seems to me the plaintiff in this case 
is really proceeding in its own behalf 
and as trustee for those who succeeded 
to the rights held by the co-author under 
the original copyright. As I view it, 
therefore, all of the necessary parties 
are before the Court either in person or 
through the plaintiff as trustee 
representing them.xxxxx" 

Rule 17 of the Rules of Civil Procedure seems to 
make it clear that even a bailee of a bailor can sue, with 
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the implication that the bailee can be sued for illegal 
possession. 

The instant case is much stronger. Shirley Kamhi 
cannot herself sue or be sued for the Sequester's acts. 
That is her prerogative and burden of the officer of the 
Court, the Sequester, for which he is required to put up a 
bond as a guaranty. 


POINT III 

THE EFFORT BY THE COURT BELOW TO COMPEL 
PLAINTIFF-APPFLLANT TO SUE SHIRLEY KAMHI 
IS AN UNJUST BURDEN UPON PLAINTIFF- 
APPELLANT, PREVENTING IIIS VINDICATING 
HIS LEGAL RIGHTS TO OBTAIN RELIEF FROM 
AN ULTRA VIP-FS ACT IF A SEQUESTER 
WITHOUT OTHER COMPLICATIONS. 


That plaintiff's property was illegally seized by 
the defendant Sequester, and for purposes of this motion, 
this is the law of the case. Plaintiff-appellant should not 
be forced into a constitutional dispute with the egislature 
of the State of New York. 

New York State has passed two statutes designed 
to ignore domicile and hence jurisdiction. 

Killians v. North Carolina . (2) 325 US 226; p. 231, 
there very succinctly holds ir. the prevailing opinion of 
Mr. Justice Frankfuter: 

"For domicile is the foundation of 
probate jurisdiction as it is that of 
divorce." 

Consequently, n few York lacks domicile, as in this case, 
it lacks jurisdiction to support an in personam judgment. 
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There is, however, a new statute stated to be 

effective only since June 7, 1974 after the final judgment 

in the instant case on April 25, 1974, reading as follows; 

"Courts - Retention of Jurisdiction - 
Matrimonial Act 

.ection 1, Subdivision (b) of section three 

hundred two of the civil practice 
law and rules is hereby relettered 
to be subdivision (c) and a new 
sulxlivision (b) is hereby inserted 
herein, in lieu thereof, to read 
as follows; 

(h) Personal jurisdiction over non-resident 
defendant. A court in any matrimonial 
action or family court proceeding involving 
a demand for support or alimony may exercise 
personal jurisdiction over the respondent 
or defendant notwithstanding the fact that 

or she no longer is a resident or domiciliary 
this state, or over his executor or admin¬ 
istrator, if the party seeking support is a 
resident of or domiciled in this state at the 
time such demand is made, provided that this 
state was the matrimonial domicile of the 
parties before their separation, or the defend¬ 
ant abandoned the plaintiff in this state, or 
the oblicration to pay support or alimony or 
alimony accrued under the laws of this state 
or under an agreement executed in this state." 


It is in the opinion of plaintiff-appellant that 
this statute, ignoring domicile and jurisdiction, is a 
violation of the Constitution of the United States. But in 
this legal atmosphere in hew York. State, plaintiff is bound to 


consider the incidence of Section 303 of the Civil Practice 
and Rules reading as follows; 

“Designation of attorney as agent for 
service. 

The commencement of an action in the state 
by a person not subject to personal jurisdic¬ 
tion is a designation by him of his attorney 
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appearing in the action or of the clerk 
of the court if no attorney appears, as 
agent, during the pendency of the action, 
for service of a summons ^pursuant to 
Section 308, in any separate action in 
which such a person is a defendant and 
another party to the action is a plaintiff 
if such action would have been permitted 
as a counterclaim had the action been 
brought in the supreme court." 

Again it is plaintiff-appellant's opinion that 
this refers strictly to actions brought in the Courts of 
the State of Pew York, and does not apply to actions brought 
in the United States Courts simply because they may sit in 

a district within the territorial limits of the State of 
Pew York. 

But it seems altogether unjust to put this burden 
on a litigant involving recourse to the jurisdiction of the 
United States Courts that sit in the State of New York by 
reason of diversity of citizenship. 

At any rate, plaintiff is not able to arrord 
protracted litigation on an issue which by inaction by 
his attorney threatens to create in personam jurisdiction 
over him, now wholly lacking. 

It is unjust to attempt to compel plaintiff- 
appellant's attorney to include Shirley Kamhi as a defendant 
against whom plaintiff has no cause of action, and so to 
create jurisdiction over plaintiff in matters in which it 
now wholly lacks. The result is to permit the seizure by 





a State Court Sequester who has made an ultra vires 
seizure, so that the Sequester may profit by his illegal 
act and enjoy control of property illegally seized. 

CONCLUSION 

PLAINTIFF-APPELLANT REQUESTS THAT THE ORDER 
OF JUDGE NF.AHER DISMISSING THE ACTION AND THE COMPLAINT 
RF REVERSED, AND ELIMINATION OF THE REQUIREMENT THAT 
PLAINTIFF SERVF AN AMENDED SUMMONS AND AN AMENDED 
COMPLAINT CONTAINING A CAUSE OF ACTION AGAINST SHIRLEY 
KAMIII AS AN INDISPENSABLF PARTY DEFENDANT, AGAINST 
WHOM I T E HAS NO CAUSE OF ACTION, AND DEFENDANT SEQUESTER 
nr REQUIRED TO ANSWER THE COMPLAINT AND DEFEND THE ACTION. 



Attorney for Plaintiff-Appellant 
750 Park Avenue 
New York, tew York 10021 
212/TR S-4600 
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